Eaoin eh dies 3 
rim = i toe 


Pollok, 
t Petersburg, in Virginia. . The 
ae: on ce ayo Za tn 





/ 


146 : 
Jory 1812. 


- 


we & 
Pollok. 


CASES IN THE SUPREME cour” 


Jacob Mordecai, who, before cither of the said 
obligatory became dae, them to t 
ants. That Johnson 

Ake Petia 
ants had failed to apply these payments 
science they were bound to do, and had 

in Hillsborough Superior Court against C 

on two of the said bonds, and had recovered 
for larger sums than in equity were due hen 
plainant being ignorant, at the time of the’ ia 
amount of payments made to Defendants by 
Fleming. ‘The first bond was to secure the pay 
two thousand dollars on or before the 20th day of 


1805; the second bond was to secure the payment of ¢ 


thousand six bundred sixty-two dollars and 
cents, on or before the 20th day of October, 18055 


. the third bond was to secure the payment of the & 
sum on or before the Ist day of March, 1806. In 


bond the obligors bound themselves “ to pay’ 
from the date of the bond, on such part thereof as 


remain unpaid at the end of sixty days after t 
bond became payabie.” Johnson & Fleming ha 


failed to discharge the first bond, within 

ter it became due, were required by 

interest from the date of the bond, upon the sum 
ing’due, at the’end of the said sixty days ; and suc 
terest had been satisfied to Defendants out of the | 
paid to them by Johnson & Fleming, and the bal: 
such monies; only, carried to the credit of *the 4 
and third bonds, upon - “which Ye 


hie: 


> 


reniered for the penalty in each, 


Pp mero tne 
’ ctitionsand cause to be raised the 


be secured by the said bouds. 
for an injunction’ as to. te tata whe tna 
uns ght be decreed to comet an account St 


we. 


a 





and ordered. to be cent to this Court, to wit : 

' interest on the three bonds mentioned in Com- 
fs bill, or on either of them, shall be computed 

time they bear date, or from tho time they were, 


5??? 


aon, Jd delivered the opinion of the Court : 
: aaa coneinerrmmi enh af 

of ally or not? A tbe Cour tink 

yar was so secared by way of penalty, 

to relieve against it. 

of Ore v. seanaeene. 


we ina of 
eke ame ni ‘ on 
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Jecr 1812. bonds, on which Complainant 7 
en Mate of theisaid bonds up torthe’ 
> tively became payable ; aud 
_ ‘Match. accourit «for the monies paid: to: th r 
Fleming, and that Complainant ed wi ’ 
upon the.first bond: © bet Ahem ine Heed ' 
: yo ere ei einai 
+ te 1h ate 
try PRY 
‘seers 


, z 


eee Vote se eb Prom Craven. +606 
Devisees of Hatch. - viwt bist, Bed 
A. being Seised of lands in fee, devised « certain int 
honinia sainedaieia 
of Ay the lands devised. 


cern’: Perera reed 
ands, Sv oaioa her for dower, from the de 


It being ascertained that the provision ; ow, 


PA carmiernen 8 ayn tn 
= Sone 
ee FEE salt rie s caatet 
come iyo Cec 

that Lemuel Hatch, bei 
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-the'devisees'for her dower, and for an agcount Jerr 1812. 
Stereo It had tees AY 
the authority of the v. 

provision'made'for the ‘widow, > 

Sacsee anscaah inte teearanees . 
s entitled by law, and her legal dower had been al- 
to her and she had been put in possession thereof. 
The case was referred to this Court to decide, whether 
the crops growing on the lands devised to Defendants 
“ aat the death of the devisor, and’gathered by them, were 
4o be brought into the account of profits of the land, for 
Sn benefit of Complainant ; and if so, whether the said 
“profits shall be’subjected to such claim, in the hands of 
ndant of are to be Considéted personal property 
whe. included in the estimate of assets, of which 
is entitled to.a share, be paid by the 
aS RE BB i FS _Complain- 
i that there“were-assets ofthe devisor in 


bbe the ‘tute of <Atstetbnttons: Seton 


do sgh rap Dar PRE AEYALY eb 
4 a which the law permitted her to do ;) and as: 





CASES IN THE ii etd nethtin ds 


Jones. der the statute of d 
‘ Complainants. 


”: Joie Walling: 
v. 
Jones & others. 


ch. 22... Seamer yes nan menee 
peal pte ofthe prea he roe o 

estate to 
rent. The act of 1784, abolished the right of wan ba 
gave the lands to all the sons equally ; “and the ect f 1798; 
the daughters to a level with the sons, in ' 
since 1795, ald the children compose the heir at law, which the . 
<cuuhtte at Genin tad cater one aad 
pea eine Foy ibaa he samie, 
_der the act of 1766, the eldest sor: was not bring: a 
count in the settlement of the personal 
map rear ny aaryly yang sega 


i to 
chy) nF 
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s, delivered the of the Court: . 
we ‘Of the question this cso, depends p= 
- ively eres acre teltw tng. by pai 

a ty, he estates of deceased persons, and it 
a yill be necessary to review those acts.’ By those act of 
bie j6,' ch. 8, the personal estate of\an“intestate, is di- 
ected to be ‘distributed as follows, “one third part to 
a the wife of the intestate, and all the rest in equal por- 
"fib to and among the children of such person dy ing 
eek ot 
Seen tr Gl oly oP aa taht SEpreni bt Seal, othe 
such child or children (not being heir at law) who 
| at hae ey etn by eet of na, 
Bate advanced by the intestate in his life-time, by 
or portions equal to the share which shall by 
distribation be allotted to the other children, to 
"Soap emmnenarentiomnentvt thade, And in case 
_ ‘atly child (other than the heir at law) who shall have 
__ Ryn by stent from th inte o shal be 
by the said intestate in his life-time, by por- 
not equal to the share which shall be dae to the 
¢ ‘children by sach distribution aforesaid, then so 
i 6 the wurplad Of the estate of such intestate to be 
- @istributed to sach child or children as shall have any 
_ de tenn rm he neta a were advanced 

_ in the life-time of the intestate, 1 

- fall the’said children to be 

| timated; but the heir at law, 
- that he shall have by descent or otherwise from the in- 
ens to have an equal part in the distfibution with 
of the childreri, without any consideration of the 
- walue of the Jand-which he liath by descent or otherwise 
from the intestate.” “This “being the first act pagsed on 
 the'subject, and the one which to blend the 
the exception 
aoe Ist, 
Be saree sae eee ee 





158 . CASES IN-THE SUPREME;COURT — 
Jury 1812, personal and the descent of real este eal. 
“Yr ed all,the provisions of this act2.. and 
—_ they have not, all the children being 
Match. entitled ¢ av equal share of the land, do not f 
the exception of the act of Se ee 
titled in equal:portions to theland.to which the, el 
son succeeded previous to the act of 1784, ch. 29? 
“By this last mentioned act, the land is: 
scend to all the sons equally, and if there be no 
all the daughters, to be divided among them 
share and share alike ;. with a proviso, that if any: 
éhall_have lands settled on him or her in the: ime 
the parent, then her she shall have only as 
as will make hisor her share equal. The eight 
of the act provides, that, in case a. widow-shall 4 
from her_busband’s will, she shall -be entitled. 
third part of the land by way of dower during life jv 
that if her husband die leaving no child, or not more th 
two, she shall be entitled to one-third part of the p 
nal estate; but if more‘than two children, she 
entitled to a child’s, part only. It isto be. 
that this act makes special provision for the d 
the real estate, and_directs how a child advanced 
life-time of the parent in lands shall be b 
the land into Hotch-pot, before be’ shall be- entitled 
tee 
year 1785, a husk intestate, leaving two sém 
and two daughters, and one of his sons had been advai 
ed in the life-time of. the father: with a 
not equal to a fall. share. Immediately on the 
the father, the sons would be entitled to. have th 
divided, and a share in severalty alloted» to 
the daughters and sons could have no claim for d 
tion of the personal estate for two years after the 
of the father. The son advanced, 
vision of the land, his brothers, admit that be 


to some additions! quantity, but say he has’ 
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ell, and is entitled only to so mich as when added Jour v2 
ris advan will give him a full share. “oe ‘e 


?. 


Jones. 


( ch s then | da’ vevernl- 
division and re- 
ee Two 
estate, and the 
chat wo during the life 
+ po ome hope enlace oh 
The son answers, that’ he has already 
them in with his brothers in’ the division of the 
me vac 1784, as he was bound to do 
ote fap ht tT 
ere act of 1766, be in force, for 


vas meagan rd diminished 
ig the sons; and the « 


the act of 1766y 9 far at respect 
anieiveaane on 
- ’ peer gen an i ay oe 
i eetan ett ie mado Au aingte sort ey 
* Vee: t véty lod a 
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sips 101d. Let us now examine the’ quent. tien Me 
rote far they etapa : ov on, 
. ~9 1792, tlie: declared, that © w 
Jouck stint) did tit ; who Wadd ii bis 0 


strange, if the’ . 
of 1766 tobe repedted: as to 
they should ‘not have: required an in 

i ee mae Cane 
the ote 40 eae the adinntrstor tom 
tion, But if the att of #784, ‘be 
the cosh eas Se Mlk ahs oR nw 
wholly whnebesaatty in the act of 1792, A ae 
deed, the administrator e 
gister’s beok#, what hinds | the’ 
child, that no such pre 
foro he parca property refore 

re only required: the, inventory as, tothe pe 
reg a Ry 8 sage tt. 
was, to relieve the administrator from the trouble ¢ 
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“253° 


the person who Jur 1812. 


. - Bat.it isnot correct to: say, that in any | 
ye: edheatatpehod dealin te foment. re. 
what lands had been given by way of advancement. 

Ibis. fora father who is:about to,advance his 
s0 STN yas PRR 
by'the vendor directly. to him. _In all such cases, 


othe administrator. could not be informed by the deeds, 
that the-lands were. given by phe father, He would bé 
big sted to the saine trouble in proving this fact, that 
ee A oa aA of personal pro- 
y, beforethe act.of 1792. It cannot be presumed, that 
the Legislature inteading to relieve him from this trou- 
5a dl 4 Would take into view only the parmnnah, estate, and 
| The act of 1791, pooriding. bey. 0 ide who dissents 
id im her hushand’s, will, views the real and personal es- 
ev tes a8. separate. and distinct, funds. By, the act of 
bondagg widow, in case of intestacy, is entitled to a 

PY ws peetsiad panei children could compel a 
: * to, bring lands, advanced to him or her 
’ 6 Iiestime of the father, into. the divi- 
out of the personal property, so 16 mother ; for 
sat act of 1794, places, her, “after ber, dissent from her 
ne “m ill, im the same situation as if the husband 
, ate. The fourth clause of this act directs 
oth Jung: t0:enqnire--whethor,. bythe, will,, the widow is 
en orm for as if her 


eo 
Jones 
wv 


_ Jones, 
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| Jozy 1812. Gower were allotted to her n 
e~. and if sby:the te precluded: tinatiany Sh : 
_ »  herhusband’s land, ‘The fifth clause ulircets 
Jones. —_ share in) the personal property is.tq be.laid 

came Jury-chall enquire, “‘ whether the: legacy: 
cies given to herby the will is, or are, equal 
the distributive share she would take under’ 
1784 ; and if equal, she shall be content; 
deficiency to be assessed, and judgment granted 
same against the administrator, &c.” What 
share under the act of 1784? One-third of there 
a child’s part of the personal estate. So that-thi: 
evidently precludes the widow from any share oft 
land advanced, and yet gives her precisely such shaves 
a child would get. . Hence it must 
shall-not. take any share of the advanced 
division of the personal property. The L 
the act of 1791, ,seegns desirous to ¢ 
language which cannot be misconstrued 5:they do 1 
that the widow shall have such deficiency 'm 
to give her a full share of the husband’s estate 5° 
pressly refer tothe act of 1784, to ascertain: 
be her share, the very act which compelled the. 
 vancement in land to be brought into account in the’ 
vision of the real estate, and the very act which 
think repealed that provision in the act of. 1776. . 
_ also worthy of remark, that in the ycar 1766, 

no division of land to be made; the eldest son 
whole. But when, by the act of 1784y-all the 
te; Coane Nien. gutenne taeetner einen ie 
be divided ; and there the Legisla et the: 
edvanced, to beingtinth sdvanountablins int in 
division of the real estate; whereas, before that tisit 
the advancement could be taken inte acc ) 
the division of the personal estate. If of 
refers expressly to the act of 1784, to ascertain. Wi 
shall be the share of the widow, and | 


yo) 


un 
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-third of the real, and a child’s part only fous 1012, 
-it mustinecessarily follow, that a ae Sls 9 
‘more than a share of the personal pro- a 1 ge 
g altogether advancements in land from _ 4°"** 


ctvbe-cpeatnued an copending. the act of | 


‘as respects advancements in land, yet that 
. By the act of 1766; the heir at law is exprese-— 
~The act of 1784, makes all the brothers, 
reqeenyttaetees reducing the situation of the eld- _ 
est son toa level with the younger oues, but by raising 
the latter to the level of the former. And as.the eldest 
gon, by the act of 1766, is.exempted from the operation 
of the clause respecting advancements, so are all the 
sons by the act of 1784. By the act of 1795, the daugh- 
a ters are rpised to (the level of the sons; and entitled to 
_ inherit, equally, withthem. So that, since that act, all 
__ ‘the children compose the samp heir; which the eldest son 
‘did ander the act of 1776, and, consequently, are all 
~ within the exception. It has been said, that the heir at 
daw, means the heir at common law, and that since the 
a acts of 1784 and 1795, there is no such person known to 
our law. The term, “ Heir at Law,” means the person 
or persons on whom lands descend according to the law — 
of the State, or Kingdom, in which they are situate, and 
‘im our law, means all the children of a deceased person. 
Qn this ground, also, we are of pinion, that the land 
- advanced, ought not to be taken into account in # divi- 
gh geese sont bone 
Egat this on te ee 
E © taony- Chie Ftc contin lt was the poly of 
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Juxx 18M .in order.to disinheritshime, Hence the 
~~~" ses to be found in the:bookts onthe const 


oe” and the frequent confirmation of t 
Jones pesto saree Sear emanrpi 


which oar act of 1766, is nearly a 

with ‘systematic anxiety the right of 

to land, and dispensing, with the bounty: 
chattels amongst the relations of the deceased. — 
these acts, the heir at law; cleiasiog-divteivation dll 
personal atin ac POR ENE Re HH 


they claim distribution ; the -heir at law: must accot 
_ for personal property alone.” ‘With ‘respect to 





ne pe Heit ay et Pema? m woleharhoih @ ; 
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* 


Juxx 1612, true interpretation of these acts appears to m 
“™ ‘By the act.of 1766, a: distinction, iar 
the eldest gum  heeanse he ja. tacky 


ea 


Jones 


they areal pled onan oes footing. ~ 
any one claim. distribution of the, pst 
mast being into. the. account «whatever. 
ccantinenstatiehsapiahieiodaiie: tal . 
aim of the Legislature may be accomplished... 
_ [will not undertake to prove that the very wo 
the two latter acts authorise this 4 
should perhaps: hesitate to adopt it, as the trae @ 
the least doubt remained in my mind as to the 
the law, or the meaning of the Legislature. In ec 
ing what answer can be made to these 
what arguments can be adduced to prove tl 
dren are not bound to bring in their advance 
ing conclasive or satisfactory has occurred to 
If it be said, that the act of 1776 privileges’ 
law, and that by the subsequent acts all the 
made heirs at law, and therefore, all are p: 
‘answer is, that the latter acts were passed 
purpose of annulling that policy on 
exemption | eee neal 
ete ene 
direct tendency to revive and 
‘the ancient system. That when the 
law itself ought to cease with it ; | 
gislature seeks to effect by a 
atility, when the end of the act is. 
the words, it is right and allowable so to 
Purermnes hays) ai! 


SS 





; THR OB NORTH-CAROLINA. 4 . 
re pans that ve lex sines Let ogee Jesu, 2008, . 
t son ig his, ancement into distribution, 1. “~~ 

Id an nope samen aw age pipet — 

1 Uy pe ate with regard’to the real Adam. 
5 but rn pn. ig peso 
ae -in their advancements, 
In whatever light this case has presented itself. to. my 
er ing, I am forced to the conclusion, that the 
p them by the father of these ought — 
tae Roget apn the bution of 


oD on demise of Joka Hamilton, 
2 | Joh Adams. 


DS tncject: Sieeeeh Shetiff's sale, is bound to shew the 
* ind om which the execution iamed. And where he purchases 
“) under an‘order of sale, made by the County Court, upon a return of 
{) aconstable that “he had levied the cxecution upon the lands of 
"the Defendant, there being'no personal property found,” he must 
7 a he judgment recovered before the Justice of the Peace. 
chal bo deprived of his property. or rights, without 
. nd an D0 y of defending them. a i ae 
Te keor. of the Plaintitt: Clhimed the tandin ‘this 
_ Cas e, under a sale made by the Sheriff of Guilford coun- 
ty; ch he became the purchaser. “On the ‘trial, he 
aid in evidence the: docket of Guilford County Court, 
term; 1607, ow which were entered three 
cas against the Defendant, John Adams, each purport- 
be an execution issued by a Justice of the Peace, 
ane ‘by’a constable on the land in question, and 
that the Court-bad directed orders of sale to be issued. 
He: y gave in-evidence the orders of sale, with the re- 
7. ’ the Sheriff on each, that he had, in obedience to 
= sold the land, and that the lessor of the Piain- 
. Vox. I. 21 


1 rom Guia 
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het Becme the prchase. But he d wheat 

‘7~— in evidence, ‘any judgment rer tic 
Peace, tet 347 Se by aJ meni oft he B 

Adame. against the Defeni oho 


— 
the Defendant, that | deer hect s hot. entit tled te 
cover, without giving in’ evidence espe 


ib WSS grnent 
execution. 


Sut ett oo Be Hye eae» 


Hart, Judge, delivered the opinion Of € ¢ Court 

The first question in this case is, the Testor 

the Plaintiff, claiming to be a purchaser’ at W'S 

sale, be bound to shew the judgment on which # 

cution issued. Not to require a party, claiming w 

an execution, to produce the enccanppnatin 

execution would convey the p 

ment exists ;-or, in other words, | 

sufficient evidencs of the judgment, par. wg 

ser under it, shall retain the property renner 

owner, although ‘no judgment ee ciee ¢ a 

him. We should pase before We tthe & ae 

would give rise to such consequences. _ : 

never to be lost sight of, ‘sate srl 

prived of his preperty or rights, ghts, without notice 

opportinity of defending them.” "This ase 

teed by the constitution, ence it is, th urt ® 

give jadgment against’ any person, han dock ‘ 

have an opportunity of shewing cause against it, . 

judgment entered up otherwise would -be a mere nullit 

Courts of Justice adhere so strictly to this rule, 4 

when a judgment is produced, the strong pre 

arises that the parties to it had notice. thats a 
It may be said, that an execution is evidence of a ; : 

ment, and that a judgment pre-supposes notice ; = 

sumption in the latter case is much weaker. A. jutl 

ment is matter of record, and entered up under th 

spection’ of judicial officers ; an execution ‘& 

termi-time by the Clerk, who is altogether a 





e a. ought not to. he, changed ; the exe. 
4 cution shoul ve no —- - effect than to justify the offi- 
_ cer who acts under it. ' 

; It has been argued for the Plaintiff, that, . as Adame 

_ was the Defendant in the execution under which the De- 

 fendant purchased, the Plaintiff i is not bound to produce 

q the. judgment on which thé execution issued; autd the 

case of Lake v. Billers, &c. (1 Ld. Ray. 753,) has been 

_ relied upon, as well as some other cases, in which the 

in Lord Raymond is mentioned with approbation, 

o this We may repeat what has been said, that“ where 

‘ja person claiming under an execution produces it, but 

% excused from producing the judgment upon which it 

Ssued, such person can successfully contest the right of 

s under such execution, although no judgment - 

" Was ever obtained. It matters not whether a thing ex- 

_ iat oF not, if'it be not required to be shewn. The De- 

_ féndant would be awkwardly situated, if he were required 

- fo shew the negative fact, that no judgment existed 

* against him. If there be no judgment, an execution 
| Seatot Change the right of property. 


+ ae 
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Sexy 1812. “What constitutes such a judgment | in” 
cases like the present, is pointed out int in ain 
ch. 13. The 25th section of that act, directs thint wie, 
an-¢xecution issues to a: constable, in ‘oasdor f 
of personal estate, he shall levy upon “lands, ‘ 
make return thereof to the Justice wlio 
which Justice shall return such execution, 
papers, on which judgment was given, ‘to : 
ty Court to be held for his county. It is them deck 
to be the duty of the Clerk to record the 
ings ‘had before ‘the Justice and all “the 
Court are then required to make an order di 
Sheriff to sell-such lands, or 20 mach of them ss 
sufficient to satisfy such judgment; a copy of 
cord is directed to be made by the Clerk ; 
der of sale by the Court, constitutes the judg 
quired in this case. The judgment before ‘the’ Ju 
Fr agagt Ameo nth dee crt ut Judg 
for the Defendant. pio 


ara. 


~ 
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igs iy $2 x? 
vas Fey / 
ee. _ Tose Reddick 
‘ v.. 


Patty BR! dais jo 


: ‘s ws cetnnemee 
Arie ord eeiry ptm then © 


ih initetpendaean slave brought when sold 


| eyinwthest, and that for which he-was“bid off by C. B. cannot 
| ery ipathary es adnate 


= = Jo ae ‘a judgment against son 


executor of the last will of Simon Stalli 


of raising the money to. 

ried cara ‘auction, a ne- 
bélonging’ to the estate of his testator, for rea- 

3 y pity oan "Tiss Seog te tghine Vibha, 
g om ps was délivered to him, but‘he not paying 
- the money on the delivery, Reddick, by his consent, 
>. Raper en cages: homue te tale owe hegee, to keep until the 
| money should be paid. A few days afterwards he called 
i Drchnun tae Gncnants.couil cthese ihre 
/ gro if the money were paid to him. Trotman refused 
to pay, and disclaimed all right to the negro. Cofield 
having sued out his execution, the Sheriff, by the direc- 
‘ tion of Reddick, levied the same on the negro aforesaid, 
+ advertised and sold him ; and at this sale the negro did . 
- ‘not bring as much by seventy dollars as at the sale when 
, "Trotman bid him off. Reddick thereupon brought this 
sui to recover from Trotman the difference between the 
preva of which the angen was bid off at the first and se- 
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Jeux 1812. cond sales; and it was submitted to this Court to 
“YY whether he was entitled to recover. + ~ 


— 
Trotman. 


XE a. a 
LowniE, Judge, delivered the opinion of the Cox 

What might have been the right of the E stiff to. 
igiunaplahe andecgnaeeaaiaalil ne 
as is stated in the case, had the Defendant c 
sion of the negro, it is not necessary now, to .¢m 
The refusal of the Defendant to pay the mone; 
act of the Plaintiff in taking home the negra, . 
intention of the parties, By the ovate ofthe 
Defendant was boand to pay down the 
coming the highest bidder, amounted to an u 
to pay, the. money, on. that day. The Plaint 


negro home, because the money was not paid, 


Defendant’s refusal to pay on a subsequent day, wi 
breach of his undertaking. But if there could be 
doubt as. to the legal effect of the Plaintiff’s c 
taking the negro home gn the day of sale, his.co 
afterwards in directing the pla tanh g y 


as the property of his testator, a at 
This sale was made after the | (ony 
all title, and shews that the 


becnen the pation Jeger to 





alert receive en pro- 
9 right Seles Sa ecmeatiadadia 


ree at the time and place t tei 
nee > property, aa aie sista acon or 
17 : aut list for him, to the best of his knowledge. 
So ee ee 
pgs age he tects te ' 
tion ah Sie coisste carte nip ees ete 
dy egninet the Gherif 


st term, tii ft honda Danita: 
came into Court, and prayed ‘that a certain 


“his list of taxable property. — 
Mivecieeearetuanneedie . 
Sabatier eneharClaaremetcrtianl 
He then to one of the Judges of the Superior 
Co “for “writ of certiorari, that ‘the proceedings 
ht be certified to the Superior Court, ahd his motion 
» considered. His application for the writ/ofter-— 

ri was founded upon the following affidavit : 


Tores maketh oath, that pabny Sil gt apA 
table in the town of Salisbury, during th Fac Tae yi 
ed for the tax onthe same. not to 
said for-vise after the expiration’ of the time for 
paid the tax, he shut up his house and did not permit 
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Jony 1812. ble property for that year; which list was drawn up by this, 
subscribed and sworn to in the presence of the said John Steele <q, 
Tyres and delivered to him, That in this list the billiard ta Se 
fo, 20f included. a eee 
Justices, tend to return his billiard table as part of his taxable he, 
Me Bal 
swered that he did not, for the reason aft 
/ sca iy on 
then last past, nor did he intend to yse it a fterw 
of play. This deponent ponent further states, that nc 
ration and the list before mentioned, of this 
a on haiurekertes <1 EE 
John Steele, the said billiard table was, by . 
sliecped et Conny Coit of aay ma 
nent’s taxable property for the year 1810, without an 
ng ger he Sere oe Se aro 


direction or consent.” 


He then set forth in his affidavit’ an 
motion in.the County.Court, to have the | 
stricken. out.of the list, .and of. the refusal.of t 
to-allow. this. motion ;. of his, praying an appeal A 
Superior, Court, and the refusal of the County Con 
grant an appeal. fon \dhuat a 


The..writ.of, certiorari being. granted,.and,the 
certified. to the, Superior Court, the case, was sent to, 
Court for the opinion of the Judges apon the: 
Whether a Justice of the Peace appointed to r 
lists of, taxable property, has.a. right to. add tot 
any... aniein of taxable anna not returned by 
ower 2? - eee per 


“hme 6.08 


Locke, Tudge, delivered the opinion of the 
In deciding this question, it correo 
amine the acts of Assembly which arvana 
of. the. Justice in receiving lists of.taxable. pr 
the duty. of the owner in returning his | ¥ 
oi the subject, is that of April 1784, after 
that a Justice of the Peace sliall be appot 
the lists of taxable property, a cach cual 8 
and requiring him w-cimnantinal aan 
of receiving such lists, 7 
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fff the owner, as follows : "The ‘inbabitants.of the Jone 1812. 
@ districts, im vach county, shall.atiend ai the — 
sé"to be ‘appointed, and shall return oncath, —». 
if Yo tis Tustice kippotnted to receive the same, 22% *= 
iar liebibichgerty which to him belonged, or i 
ch he was possessed on the first day of April then 
ast ‘The act then prescribes the oath which the Jus- 
ste » administer to him: *Youdo swearor afivm, that 
st by you delivered, contains a just and true account 
the property, for which, by law, you are subject 
eo y taxes, ’to the best of your knowledge and belief.” 
, Irth clnuod'directs the Ivatice to returo. such, lief. to 
Py e (County Court. The 8th clause imposes a penalty 
a those who fail or refuse to return éueh list : “If any 
a | op mistress of a family, his or her agent, mana- 
shal full of neghett;te attend aod return inveutories of 
» \his or her taxable property in manner before mentioned, 
"each and every person so failing shall forfeit and pay 
as e sum of fifty. pounds, and shall-also pay a double tax. 
eee to the. person neg- 
3 aforesaid, to be reported by the Justice, 4 
his knowledge.” | 
pis act the daty of the,owner and. the daty of, the 
cb are clearly defined ;. and it is only in cases where 
owner fails or neglects to attead and return a list, 
any latitude or discretion is given to the Justice of 
king a return, to the best of his knowledge, for the de- 
quent. ‘The law evidently intendéd to vest in each 
the right of making out his own list, and 
him by the solemnity of an oath to do it truly. 
Where, therefore, an individual tenders to the Justice his 
$ t, and swears ‘to it, the Justice is bound to receive it 
@nd return it as the true list. He has no right to add 
p this list a single article. Indeed, to delegate such a 
“power to a Justice of the Peace, would be to expose pro- 
perty to his will and pleasure ; a br nee at 
Vox. If. - : 22 
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Svzr 1812. dition made by the Justice appears as the act of the p 
“pores tY+ andthe Sheriff is bound to collect the tax; oF pay: ve 

~ »  liimself. "There is no doubt, if a Sheriff disco 

Justices, Kc. individual has omitied to return a patt « of bin pro 
ty which is taxable, that he may collect the tax f 
ownel ; but such collectiow is made at his own 
if ‘wrongfully made, the party has his remedy a 
the Sheriff. But where the Justice makes an d 
to the list, it appearing to be the list returned b 
éwner, he must pay’ the tax, let it be just or tnj 
has no remedy for the injury sustained. With t, 
fore, giving any opinion whether, in this case, ¢ 
liard table was taxable, we say that the Justice, by4 
ing it to the list retarned by Tores, has exceeded 
thority, and-that Tores is not bound to pay the 
Consequence of his return ; that, therefore, the Wi 
certiorari ought tobe sustained, and the supe 
sued as to the collection of the tax, by virtue of a 
turn, be made perpetual. We do not intend ton 
the discretion of the Sheriff in collecting this ts 
Choose to ‘encounter the risk, and second tal 
ground that the billiard table was liable to tw 
Tores has omitted-to return it. The law has ¢ 
a discretion on tlie subject, and he may 
willing to risk his own liability for such-collec 


4 Mad 
- 
ae 
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bab 3 ; 
» Joseph Bell & others,) 
os a ae | Prom Brana 


ing indebted, conveyed all his property to his children, who 

¢ infants and lived with him The conveyance was attested by 

.rson not related to the parties, and proved and recorded 

nine y days after its execution. A. remained in possession of 

f y from 1796, to his death, free from debt, and his chil 

| d to live with him. ~The conveyance was generally 

the neighborhood. In 1809, he sold one of the slaves in- 

‘ ak cady ne > nye hechdppabenerttetwelioents apd 

% =) _ This conveyance although purely voluntary, is not 
| a riedlppopkorerbappeampetee 


meg of the donor’s remaining in possession, being ex- 
Rages ¢ d. by the infancy of the donees, and their living with him, fur- 

-« “ggishes no sufficient ground to presume a fraudulent, intent.» 
Phe act of 27 Buz. ‘in favour of subsequent purchaser, relates only to 
ge t § und the profite thereof, and not to personal ,roperty. ; 
: wed On the ist January, 1796, James Bell, jun. not being 
conveyed all his property to bis children, who 
ts and lived with him, ‘The conveyance was 
iby three witnesses, not related to the parties, 
oh and recorded .at January term, of Brans- 
wick ty Court, 1796, and registered within ninety 
a ays after the probate. There was no evidence. of, his 
in. aving become indebted after the conveyance, which was 
ge Hy known i in the neighborhood, Bell was a drunk- 
ard, and in the year 1809, he sold one of the negroes, 
“included in the conveyance to his children, to the De- 
Benjamin Blaney, at a full and fair. price 5 
Blaney having no actual notice of the conveyance which 
‘B had made in 1796, to his children. . Bell remained 
jossession of all the property mentioned in this con- 

D until the time of his death. 
— ; _ A. 

Biriccs. doage sah at gee 
manatee by atiafany a ae ae 


ee 
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Jett 181% being purely voluntary, is to be considered on 


Bell 
v. 


Blaney. 


i 
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i p (Ned , » 
= J a bY 


count merely fraudulent, as against subseque haoe 
sers. And, 24, if the deed’ be hot void on Bnd * 


whether there, be any circumstances awe a 
case, from which a Jury ought to infer fraud. r 
It cannot be denied, that by the payers the 

might make a good and valid gift of a nes 
deed or without deed, by declaring his inte 
and placing the property given in the ] 
donee. But on account of many secret deoils'g r git f 
slaves, the Legislature i in the year 1784, declare rh | 
from and. after the first day of J avuary next, @ 
of slaves shall be in writing, attested by at 
credible witness, or otherwise shall nat be v: 
all bills of sale of negroes, and deeds of gift c 
of whatever’ ‘nature, shall, within nine estes 
making thereof, be proved in due form and 

all bills of sale and deeds of gift, not anthontics 
perpetuated in manner by that act directed, shall be* 

and of no force whatsoever.” The deed in que 
regularly executed, proved and recorded accc iy 
the provisions of this act, must necessarily be vey i 
valid according to the common law and acc : 
statute, unless it should be found fraudulent, a , 
creditors. In England, the leading statutes for ye sup 
pression of fraud, are the 13th and 27th of’ q 
first, fur the ,protection of creditors, and. the se ec 

_ subsequent purchasers. Our act of 1715, is <a 
teral copy of the. first, that act declares, “ that of 
ishing and. avoiding feigned, covinous and fi aud 
feoffments, gifts, grants, alienations, conveyances, bom 
"suits, judgments, and executions, as, well of | ands 
‘tenements. as of goods and chattels, which f va 
been and still are devised and contrived of malice, fea 
cofin or collusion, to the end,’ purpose, and i ant 
delay, hinder and defraud creditors and others of 

just and wha actions, debts and accounts, ee 


we Pad 


P 


ot: 
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bat all and every feoffment, gift, grant, alienation, Jour 1812. 
in» and conveyance of lands, tenements, ‘herediti- 
tient Nts ‘gods and chattels, or of any of them, by writing 
se, and ‘all and every bond, suit, judgment 
a jd: etecution at any time. had or made since the first 
ot Jatuary, 1714, or at any time hereafter to be 
| > to'‘or for any intent or purpose, last before 
. and expressed, shall be from henceforward, 
and taken (only as against that person or per- 
is, his or their heirs, executors, administrators and 
and every of them, whose actions, suits, debts, 
damages, penties, and forfeitures, shall ree 
ea se by such covinous or fraudulent devices and practi- 
""¢te-as is aforesaid, or shall or might be in any wise dis- 
urbet y hindered, delayed, or defrauded) to be clearly 
nd utterly void, frustrate and of no effect, any pretence, 
» feigned consideration, expressing of use, or = 


dant does Tot prétend to invalidate the deed ‘as 
" tor, but as a subsequent purchaser. 

» ‘Let us then examine the 27th Eliz. and see whether it 

| ean affect’ this case. This act made. “for avoiding 

y» feigned” and covinous conveyances, gifts, 

nte uses and estates, and for the muinte- 

ve ‘of upright and just dealing in the purchase of 

tenements and hereditaments,” enacts ‘ that all , 

every conveyance, grant, charge, use, estate, in- 

‘and limitation of use or uses, of, in or out of 

lands, tenements or other hereditaments whatso- 

 Siever, had ‘or made, or at-any. time hereafter to be made, 

for the intent and: pirpose, to defraud and deceive such 


“person or persons bodies politic and corporate, as have 
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Jerr 1812. pufehased, or shall afterwards purchase) tii 
a rrr ram eae Porc oo an 
~  meris and hereditaments, or any part oP p 
Blancy. so formerly conveyed, granted, leased, charg + in 
bered, or limited in use,’ or to defraud: and ‘de 
such as have or shall purchase any rent, profit, ’é 
dity, in or oat of the same or any part thereof, 
deemed and taken only as against that person 
sons, bodies politic and corporate, pis and 
successors, executors, administrators and i 
against all and every other person and-persons } 
having or claiming’ by, from or under them or any 
them, which have purchased or shall hereafter 80. 
chase for money or other good consideration, the 
 ‘Tands, tenements or hereditaments, or any part or : 
thereof, or any rent, profit or commodity in or ‘6a 


the same, to be utterly void, frustrate and of none ; 
any pretence, colour, feigned consideration, or expt 
ing of any use or uses, to the contrary notwi 


&e.” , Tebietatats refers only to lands, or to 
profits’ issuing out Of lands, and: does net apply to } 
sorial property? It is indeed: decided in Otley v, 
ning & Goom, (9 East. 59,) that a Voluntary ct pnveya 
is eo nomitie and anaccompanied with “any Other ci 
stance of fraud, void as against set aed 
That however was.a conveyance of Jani. © a 
sot ops ittay repeal sedectinedal 
every deed which was void under the 13th Eliz. 
creditors, should be held void under this act:as ag 
purchasers, yet the reasons pee ate 
deed could at no period be held void as against c 
Wrces' itis snnseseeeitidit the cine; ie: westibd allt Oia uel 
reliance was intended to be placed on the stant 
of the donor’s remaining ‘in possession ; and it! ia 
mitted that in most cases, this is a very strong 
of’ fraud, and sufficient in many to indice a Jary to 
fer! fraud. Yet there may be circumstauces: 
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that will destroy or rebut such infer- Jvur 1812. 
deh: has tiok tqneteel: eenitbenth the donor is pe 
in in pessession, &c. In this case, the donees 

and lived. with the donor, and were notca- SP*uill 
le of having any other possession than that of their 
» their natural guardian. And this is as strong a 
tance to rebut fraud, as where the nis 
t with the deed, especially when with 
toriety of the gift, and the registration of the deed 
t Court after its execution. The donor’s re- 
in possession isa badge of fraud, only, where 
re creditors deceived,or likely to be defrauded by 
sin this case there were none. eaaeaeiond 


E. Sproill and Agnes H 
Spruill, by mete next friend, 


Las Spruill, candies of ths last’ 
* will.of Benjamin: Spruill, dec’d. 


td.certain slaves to his son-in-law B. and afterwards by his last 
thesé slaves t B’s children, then infants. B. then made 
and bequeathed these slaves to his wife, antil his children 
should arrive to full age, and appointed her executrix. She took 
. ae legacy to Wa children. . The possession the slaves by the ex- 
; b 8 Sartade ch a chee haan Sees 
- agent of the executors of A. from vesting the legal title to the slaves 
* $y B’s children. It is not necessary that €xecutors should have the 
| ca eouaadgie saan nie 


From Edgcombe. 


» 3 


4 


(ike mn ston of dete fr. strand i a 
in evidence that Peter Hines,.the father of Plain- 

fs mother, loaned to the Plaintiffs father, soow after 
the negro slaves in.question. ‘The mother 

at Go tele atced Pemeel wits Peter Hues 


~ - 





. 
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Jour 1812. thep made his willy and gave te the F 
~~ slaves. ’ During’ the life-of the father, 
Sr time Of his “first> wifevias after: hie 
Spruill. his second, he acknowledged the Plaintiffs 
the will of Peter Hines, of which will he had-w ¢ 
The father made his will and bequeathed . the slaw 
the Plaintiffs, together with some other y 
datter clause of ‘his will, he bequeathed as 
lend the whole of my property abc c 
kind; to my beloved wife Lais Spruill; for the pay 
of raising, clothing and educating my children, ah 
raising the young negroes that are, or may hereaf 
born in my family, free from any charge hereafter’ 
made, agaitist my children heretofoye named,’ 
children arrive to lawful age or, marry.” And hi 
pointed the Defendant executrix.of his will, who , 
the same at August term, 1808, qualified and took @ 
herself the burthen of executing the same. = 
possession of the property a8 executrix and c 
posséssion thereof, until the time the executors of | 
Hines, the grandfather of the Plaintiffs, tren 
legacy, which was three eur before the bring 
this suit. | | 
It appeared further in evidences, that’ whe ‘n fh 

tiffs demanded the slaves, immediately before t 
mencement of this suit, the mpegs ¥ 
lingness to surrender them up, if the Plaintiffs” 
pay a rateable part of the debts of their father. — 
Defendant pleaded, “ non detinet, and the statute ol f 
itations.” The Jury. found a verdict. forthe Plaing 
and a rule for a new trial was obtained, upon the 
that the assent of ‘the execiators of Peter Hines, d 
vest in the Plaintiffs such a right as enabled | ‘ 
gue, and that the action should have been es 

‘name of the exécutors of Peter Hines: The r 
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Judge, delivered the opinion of the Court.— Jovy. 1822, 
-necessary to enquire how fe~ the assent of an ‘aan 
to a specific legacy adversely claimed bya v. 
person’ tmving possession ‘thereof, would enable  ®Prill. 
‘legatee to sue for and recover such legacy in his 
- name ; for it does not appear that there was aw ad- 
verse po ion of the legacy in question, before the as- 
the executors of Peter Hines was given. The 
s were loaned, in the first instance, to the father of 
laintiffs,. and then bequeathed to the Plaintiffs. 
ir right was acknowledged by the father diring his 
: his possession, therefore, was the possession of Pe- 
e Hines duving his life, and after bis death, that of his 
pute The father then, by his will,gave the same 
to tlie Plaintiffs. It does not follow, that he 
preby set up a Claim to it; for the property had been 
ned to him, he had been possessed of it for several 
~ years, and he might have thought that his children being 
of tender years, at the time of the loan, and some of 
_ them not born, might not know when they: grew up, in 
Ey whom the title was, He, therefore, confirmed by his 
% will, the will of his father-in-law. 
The case recites a’clanse i in the will of the father, by 
“he lends the whole of his property to -his wife, 
purpose of educating his children, and raising 
negroes, until the coming of age or marriage 
pace By this clause, nothing beneficial is 
fives s the wi it was obviously inserted for the ben- 
of his children. , Although he does not by this 
ative, make his Wit trvtamentary ganrii, bé bibins 
# to have had such an intent. Hf he had carried this in- 
#ént into effect, she would have been entitled to. the 
r laves, during the minority of the children, unless they 
tad sooner ymatried. _ It seems, however, t oe been 
his is that she should discharge in part duties of 


a yar , and slie ‘must be considered as taking posses- 
sion of the property for the benedt of the children. Her 


Vor. Il. 
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Jutr 1812. possession of it was_not adverse to their rig’ 
pes mf therefore there was no adverse claim ator. 
e time the executors of Peter Hines assented to 
Bryan. ey. By that assent, the rightof the legatecs : 
their own names was complete ;.a right which af 
ailyerse claim could destroy. It is not yt 
executors should have the actual possession of tega 
when they assent to them. It is sufficient if the legaé 
be in the possession.of third persons, holding | 
session under them. If, however, the Count were il 
ken on this part of the case, a new trial ought not 
granted ; for complete justice has been done by thet 
dict, and if a suit was to be brought in the name of 
executors of Peter Hines, it would be for the use oft 
present Plaintiffs, and the same verdict ‘would bey 


dered. Let the rule be discharged. 


Den on demise of Henry Bunter, a 
1 From Martin. ; 


vv. 
Frederick Bryan 


A deed made by husband and wife, had a certificate endors 
the Clerk of the County Court, “that the wife appear 
Court, and acknowledged the deed, before the Court wa Pi 
examined, and said it was done freely and without, ca 
Mey Lantana cot ts area 
deed from A. B. and C. B. to D. E. was acknowledged.” / 
deed was registered. Held, that upon the trial of an ejectment 
deed shail be given in evidence to the Jury. For although f 
cord does not expressly state A. B. the husband, ackno 

_ deed, yet it states that a deed from him to D. E. was ackn* 
anaihd eetaticy Seivcane 6, ai Ne anes talgpnnaN 
by him and not by another. * 


On the trial of this case, the Plaintiff deduced i 
the lands in question, to Auterson Kelly and Nancy 


wife; and then, offered in evidence a deed pu port 
to have been executed by Auterson Kelly anti Nani 
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ils to the lessor of the Plaintiff, which had been duly Jor 1812. 
‘On this deed, there-was the following:cer- ~~ 
‘of: acknowledgment endorsed by the Clerkeof —», 


10 Rar liner enebaetaaese, Bryan. 


ta Soy Kelly ie 


Kelly appeared in.open Court and acknowledged the with- 
ice ‘before the Court was privately examined, = 


a Arcee and without compulsion. 
hq + «THOMAS HUNTER, Clerk.” 


= Plaintiff also offered in evidence, the minute dock- 
Martin County Court, in which there Was Sida 


‘Joyin g entry, to-wit : 


Ede we mics, 1704. "The Court met according to stilt a 
| jaed from Hanan Sena x egy te ore ae 
i oe : - 
FE ite “The reading of this deed in evidence was one to 
ee the Defendant’s counsel; 1. Becaise it did ‘not suf- 
. ficiently appear that the Feme Covert was privately ex- 
amined, 2. Because the execution of the deed by both 
+ $r either of the grantors, was: not sufficiently proven 
x cither by the minutes of the County Court’ or by tlie cer- 
‘‘tificate of the Clerk endorsed on the deed 3. Because 
‘it did not sufficiently appear from ‘the endorsement on 
ed, in what County Court, or at Whiat term, the ac- 
bs, dgment and private-examination of the Feme Co- 
:* vert were taker. And on argument, the Court refused 
the Plaintiff the liberty of reading the deed in evidence, 
“on the ground that the execution of it by ‘Auterson Kelly 
ake Tegally proven. 
Plaintiff’s counsel then offered parol ass? to 
/ thew, that the deed hw been acknowledged by both the 
= and that the ‘Feme Covert had been privately 
ined in a proper and legal manner, and that there 
Was no unfairness or fraud in the record. This evi- 
es was rejected by the Court. 
The Plaintiff’s counsel then contended that as thé 
* Court were of opinion, the execution of the deed by Nan- 
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Juxx 1812. cy Kelly, one of the grantors, was sufficiently 
—v~“~ deed should be submitted to the Jury,.as,colour 
= and they then offered to prove actual posse 
h»y?T- it for more than seven years. This evidence 

jected by the Court, and the Plaintiff was no 


rule for a new trial was obtained, and being di 
by the Court, the Plaintiff appealed. 


Haut, Jedge, delivered the opinion of the 
The deed ought to have been received in evidence, on 
groand of acknowledgment in the County Cou 
The certificate of, the Clerk appointed and tre 
that purpose, states that the deed was OW. 
deed cannot be acknowledged except by bien a, 
who have executed it. Itis not indispensably nece 
that the names of the persons by whom the acknowl 
ment was made, should be set forth. When an offi 
sets forth that any thing has been done in his office, 
ficially by him, we must presume that it was dor e 
gally, unless the contrary legally appears, Here } 
must presume that the acknowledgment was madé 
by the husband and wife or by the husband alone; 
‘either of which cases it ought to be read. It_ is a 
fetched presumption, that it was made by the wil fe 
without the consent or participation of the ‘h 
If then, it was made by the husband, it ought 
read as to him. It is a matter of little | 
whether it was acknowledged by the wife or not, | 
less her privy examination wag also produced, He 
ever, it is not co Ve quamany hes Court to look in 
deed, and say what. interest by it; that fas 
to the Court and Jury, who shall try the cause bel 
Let the rule for a new Riegiipae ds trig 


e. 
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~t. > ‘ Juur 1812. 
 aieallll | 


| yom con Cumberland. 


ne on & ein 
. m. Moore & Claiborn Harris. 


dgn aside upon motion for irregularity. Judgments confess- 
ed before the Clerk, where there is no Court, are irregular, and_will 


‘sages set aside upon motion. The rendering of 4 judgment, is @ judi- 
Ss ee 2 ee fone bs Oe gD 


i Es thin was's wotion, tot aside a jedgment for iregu 
| » A writ was sued out at the instance of tlle/Plain- 
t the Defendants, etypuaily to the Superior 
b aite, the service of niiennee acknowledged by the 
~ Defendants on the 4th March, 1811, and the following 
-_ endorsement was made : , 
&. Service acknowledged 4th March 1811, : 
: ; “WM. MOORE, 
Teste, «C, HARRIS. 
** D. Mciwrrne. 

** Judgment confessed by the Defendants in person, agreeably to the 


specialties filed. Any credits that shall appear on statement between 
the Plaintiffs and William Moore, to be admitted. Stay of execution 


Bp ot ' ‘* WM. MOORE 
Ee “C, HARRIS.” 
Afterwards, during the week appointed by law, for 

holding the Court in April, 1811, the Clerk entered up 
; nt agreeably to this endorsement and when six 
months had expired, he issued execution for the debt and 
costs. William Moore, one of the Defendants, applied 
"to one of the Judges for a writ of supersedeas, and made 
nine setting forth, “that sometime in the week 
assigned by law for holding the Superior Court in. the 

_ Geunty of Cumberland, in the ‘spring of 1811, he and 
Claiborn Harris confessed a judgment before the Clerk 
‘of'said Court, to Mathews and McKinnish for the sum 
of £450 or thereabouts, with costs. That there was no 
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Jour 1812. Superior Court holden for the County of Cu 
— in the spring of tha: year, by reason of the ir 
». . of the late Judge Wright ; and that he was advised’ he 
Penny. said judgment was irregular and ought to be set 
A supersedeas was awarded, and at the next term of; 
Court, the judgment was set aside, and the Pla 
‘therein appealed. 


Hatz Judge, delivered the opinion of the 
It cannot be seriously contended, that the judg 
this case is regular and legal. What authority | 
clerk toa enter up jadgment where there is no € 
It is his business to record the proceedings of. tlie G 
but the rendering of a judgment, is a judicial act; te 
done by the Court only. The judgment i is irre 
must be set aside. 


William Filgo 
ae } From Johnston. 
William Penny. 24 ‘ 

A. having by mistake paid to’ B. a fifty dollar bank note, for a 4am 
lar bank,note, cannot maintain aseumpsit to recover back 
dollars. A bank note is not money, and a delivery by mistake ¢ : 
thing except money, does not pass the property in the thing , 


livered, ahd cannot raise an implied promise to pay money. 

This case commenced by a warrant before a Justice: 
the Peace, in which the Plaintiff claimed the sum of; 
ty-five Vollars, **a balance dae to him on exchang 
‘some bank notes.” “Fes-Plaintif declared span. 9g 
cial agreement, and for money had and |, for 
money paid to the Defendant by mistake, &c. There 
was no evidence of any special agreement, and the dil 
_ evidence, to maintain the other counts was, that, 
Plaintiff had, by mistake, paid to the Defendant, a 





ae o d ‘ 
J aie 
 y 

: 


, TsO NORTH-CAROLINAY tes 
,, dollar bank note, for a five dollar bank note. No pro- Jvtr 1812. 
|. ise, either express or implied, was proved, unless the “~~~ 
payment of the bank note’as aforesaid, implied a pro- ak 
sb to pay ‘money. The Defendant relied upon the Peary. * 
lenof “non-assumpsit.” The Jury found a verdict — 
the Plaintiff, under the charge of the Court; and a 
-.. e-for a new trial being obtained, the same was sent 
ete Court. 
» Judge, delivered the opinion of ‘theCourt : 
case states, that there was no evidence of a special 
Be it, and the only evidence to support the *money 
~~ gounts was, that the Plaintiff had, by mistakc, paid to 
ne i Defendant a fifty dollar bank note for a five dollar - 
bank note. A bank note is not money, and does not dif- 
fen in its nature from any other promissory note paya- 
ble to bearer. A delivery by mistake of any thing, ex- 
Pape money,. does not pass the property in the thing de- 
__ divered, and-cannot raise an implied promise to pay 
money. Let the rule for a new trial be made absolute. 


* 
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Jour 1812. 

—~ , 

The commissioners of the bridge a 
as raat UFsom E 


John Whitaker. 


An appeal lies from thé judgment of a Justice of the P. 

County Court, and then from the judgment of that Ce 

Superior Gourt. The act of 1777, Ch, 2, made the j 

the County Court, in cases of appeal, from.the judgment of 

- €es of the Peace, final. The adt' of 1786, Ch 14, 
jatigment of the County Court, in such cases, decisive; but the 
1794,-Ch. 13, gave the right of appeal, from the judgment of; 
tice, in general terms, and repealed all other acts which c 

in its purview ; and by the act of 1802, Ch. 1, the Aight of & 
from the judgment of @ Justice, is given to either party. 9% 


This suit was commenced by warrant, before aJ i 
tice of the Peace, from whose decision an yp w 


taken to the County Court, ‘where it was again de 
. and an appeal prayed for and granted, to the § 


Court ; and the counsel for the Plaintiffs-moved't 
Court to dismiss the appeal, upon the ground | that 
judgment of the Count Court was. decisive, and ¢ 

no appeal lay from it. This motion was disallowgd, 3 
the Plaintiffs appealed to this Court. 


* 


* Harz, Judge, delivered the opinion of the Sourt 
The act of 17#7, (Ch. 2, set. 69,) declares, that ‘all 
and demands of five pounds, and under, shall be c 
zable and determinable by any one Justice of the Peac 
‘Tie next section gives to either party, a right to‘app 
to the next County Court} and directs that the sal 
shall be re-heard and finally determined by that C 
The next act on the subject, which it is necessary to i 
tice, is the act of 1786, Ch. 14. By this act, the jut : 
diction of Justices, out of Court, is increased to twet 
pounds, aud the right of appeal to the County C 

’ given to thee Paty, Swine ae 


) 2 ] 


t 
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a — by 1 Fey et gn Wel ten i the Pe 
Nia ‘thereon’ shalt be dedishee.”” The’ adt '6t ~~ 
94, ‘Ch.'13, into view’and consolidates all'that “>. 
o be found in thé previous acts, relative to the recove- Whitaker 
ati Gekes of twenty poands aka niided ©! Punetact 
ies to-cither party, in general terms, the right of ‘ap- 
“to thie County ‘Court; ‘and repeals all otlier acts 
“its purview, ‘The act 6f' 1902, Oh. 6, 
he # ta have’ been passell for the purpose of amend. 
- a te aver: 1794, Ch. 13, by increasing thie juriddie- 
tion of a Justice to twenty-five pounds. ‘The last act tie- 
cessary to be noticed, is that of 1803, Ch. 1, by which 
~, this jurisdiction is extended to thirty pounds, and the . 
' right of appeal reserved to cither party. 
_ It is understood, that the Superior Courts have sus- 
tained appeals from judgments’ gives’ BY thé County. 
Court, upon appeals from judgments given by Justices 
“out of Court, ever since the act of 1777, Ch. 2, was 
passed, “Whatever doubts may be entertained of the 4e- 
_ gality of these decisions, on account of the résttictive 
words used , in ‘the acts of 1777 and 1786, it is not ne- 
_cessary to attempt to remove. ‘The former of those acts 
that such appeals to the: County Court, from 
ON BM Fai nce 8 8 SY 
|. determined by those courts ; the latter act declares that 
|» “ their determination shall be decisive.” ”, But in the act 
. of. 1794,, there are no such expressions. In fhatact, ~ 
; “and in those of 1802 and 1809, which were passed for the : 
| purpose of increasing the jurisdiction of “Justices, an 
is given to the County Courts) wit é 
Mere judgment sball be final or decisiy 
_ omission might have been. the. result of @ conviction in 
the Legislature, that an. appeal to the: 
__" would be proper, because the jurisdiction of Justices had 
pte ‘increased; beyout the limit fixed by'the act 
Chi 2. The 82d séction of thi act declares, 
“that when either Plaintiff or Defendant shall be dissatis- 
Vor. My. 24 
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a fied with any wenden, Sédginianh or decree‘of | 
“> ty Court, ‘he may'pray an appeal tothe § 

». This is # very general expression, Now, if.t 
Ballard. tive words used in the acts of 1777 and 1786, 'a) 
sidered to be repealed by subsequent acts 

same subject, it seems there can be no obstac 
way of an appeal to the Superior Court, in the pm 
instance. It is certainly such'a jadgment as 
embraced by that part of the act of 1777, just ré 
Judgment for the Plaintiff for bis debt, and for the | 
fendant, upon the motion to dismiss the appeal. 


oe 
~ ‘The State. 


;, . From Edgcombe. 
Wyatt Baact's ae 


Indictment for forgery.—The act of 1801, respecting: fo 


effect on the Ist April, 1801. Rabi oy charged that th 
was done, : sgpinet Soe Seem of the oct the General / 

Nah ded ahi ‘tad provtdsa™ “Wotion in siveat id 

: ary at ngoren csi paar. bragnare omm 

. after the Ist April, 1801,” overruled. i. 

The hietrement’ forged. wee « howd, purporting’ to;bevet 

A.B, ie veces shannon fet on stentent 
willingly did forge and cause to be writ 
purporting ‘to be a bond, and to be con nf 
name of him, the said C. D. sd'th We odin its tae 


_ said C. D.” but did not charge that the bond purported to b 
_» tested by one A. B, Motion to arrest the jadgment on this. 
Oe ee aiiaes deni Neca ae 
= to constitute the offence It is not neces! 
"a ‘should be a subscribing , to a bond ; dit 
be one, it is not his signature, but the signing, sealing 
PH 6S YF MBE STONE IRS PAT peeks VE 


«The. wes an sidbesinstis Suk sheibasha. sister, Ge ct 
180% It charged, that “Wyatt Ballard,, late, of 
county of Orange, planter, on the twelfth day of 





‘ 
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‘in the year of°our Lord one thousand eight Joxx 1812. 
“and three, with force and arms, at the county, ~~” 

combe, of his own wickéd head apd imagination, ~ ». 
JF and falsely did forge; and’ cause'to be forged, Balls*-' 


wg 


pertain paper writing, purporting to be a bond, and 
i “ gned by one Thomas Wiggins, with the name of 
s said Thomas Wiggins, and tobe sealed with 
1 of the said Thomas Wiggins, the tenor of which, 
id false, forged and- counterfeited paper inn pur- 
| portin Seon ees Sr er oreree : 
Seed 
4 Gin denen; he rt ay of Sehesry én Crean tight bai 
BS “aadfve, promise to pay Wyatt Ballard, or his sign, the fll sum 
one thousand and thirty dollars ; the same being for value received, 
SB iricnces ry hand ond eral ie twelfth day of Roveaiber, 1803. 


~ & Teste, “THOMAS WIGGINS, (Seal.) 
“B. Lewis.” | 


' with intention to defraud the said Thomas Wiggins, 
against the form of the act of the4zeneral Assembly, in 
- such case made and provided,and against the peace and 
dignity of the State.” The Defendant was found guil- 
sty 5 and it. was moved that the judgment be arrested, 
Ast, it is not ayverred in the indictment, that the 
BP was committed after the act was in force, on 
oS indictment is founded ; and 2d, that it is not 
"stated, that the forged bond purported to be attested by 
the subscribing witness. Aud the case men sent to 


‘da Panis Judge, delivered the opinion of the Court: 
yar aged appa ay on ys pal 
sand aber she Seve day of April 108.aut te indict 
ie enaryes thatthe fience-was. committal 9p O30 Uay 
of November 1803, against the form of the acte, If the 
- corn, Seni Be Bienes ee 


FS "Dei fat esl ts bs gully oe 
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Jou 1812. offence; charged against lim, ahd must have 
“~~ quitted. As to the second: reason: in arrests eth 
Mas need be averred, which is not necessary to constite | 
Shelton. offence, charged in the indictment. It is not nesenss 
there should. be a subscribing witness to a bonds: 
alihough there be one, it is not his. signat 
signing and sealing by the obligor,,that const 
writing a bond.— The Indictment avers,.that the writi 
set forth, purports to be signed and sealed by .th ‘ 
gor, which is all that is necessary. to constitute the 
fence; and bring it within the act. And although @ 
ther averment might have been made with pre ’ 
does not follow that it ought to have been be | 
the reasons in arrest of judgment, be overruled. 


—_——- 


- 


Den on demise of Wootten & wife. 
} From, E 


* v. 
Willis-Shelton. 


A. being s¢ised in fee of certain lands, devised them “ to his 
Anne, during the full term of her natural Jife, and at her deces 
descend to the first male child lawfully begotten on her body sim 
Anne should die without such male heir of her body, then! 
land to belong to her present daughter Martha, to her ‘and Wer 
forever.” Anne had several male children, after the death of 
testator, and her eldest male child died in ‘her ing 
other male children survived their mother, Anne. Held, that on 
birth of the first male child, the estate vested in him, by which m 
the limitation to Martha was defeated. The law leans in favor 
the vesting of estates, and in limitations like the present, the vet 
Shall take place onthe birth of g child, without waiting forthe 
of the parent. ‘ ‘ 


te 
as 


In this'case the’ Jury found the foltowing spetial vib 
dict, viz. that David Lane being seised in fee of the 
in. qation, th 12th day of April 1789, ‘m 

last will, dn 


+ 


therein and thereby devised the 
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to-wit; “Elend to my.dlaughter, Anne Shelton, Juxx 1812. 
-bundred and.twenty nine acres of land where- ‘Wooten 
gpl fiven-drring don Falk dara hor natural life, 
10 descend. to the first male child law- Sheltin. 
0 dhpeliaiing but if my said daughter dic 
put such male heir of her body, then the said land to, 
yng to the present daughter Martha Shelton, to her 
ant heirs. forever.” That the said will was after~ 
it is duly proven; that the said Anne Shelton, had se- 
¢male children after the death of the testator ; that 
Hone lived twogr three years,.and then died in 
ax of the said Anne, living the said Martha, “ 
F ae. spores intermarried with William Wootters 
and. they two are the lessors of the Plaintiff. That the 
_ @ther male children, five in number, survived the said 
Anne, the eldest of which afterwards died an infant, and 
unmarried before the bringing of this suit, and before 
the act of 1795, letting in females equally with males. 
That the remaining four childrenare still alive, and 
that the Defendant Willis Shelton, claims as guardian 
| to the said four sons and to avery whe. in.qnather 
; daughter of the said Anne.” 


a this special verdict, the Cuinlkianee judgment 
* "roar apa 3 and the 


reg 
Fi 

woe 

w re 


appealed to this Coart. y 


Broim, tor the lessor’ of the Plaintiff.-Cases in the 
‘books, on wills, have no great weight, unless they are 
exactly on the very point and similar in every respect to 
the casé before the Court.—(2 Wills. 824. 3 Wills, 247.) 
‘Every one must have remarked, that a very small dif- 
“ference in the expression, will occasion a quite differ- 
ent construction; as in the two expresssions, dying 
-withodt having issue, and dying without leaving issue. 
The principle, says Lord Kenyon, is the thing which 
‘we are to extract from the cases, and apply to the de- 
ee ‘The only prin- 
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Joxx 1812. ciple on which Courts can, with any safety, 

b- Sex in questions arising on wills, is the intention o he | 
».  tator, to be collected Grom the words hich Rete 7 

Shelton. and not from conjecture, (3 Term. 85, 486, 49 

' 248,) and no sensible word is to be rejecte 

86.) 

If we consider this case on the words of they 

will not be disputed that the testator’s inchs 

took only an estate for fife; because, ist, the d 

her, is during the full term of her natural life, 

words. 2d. After her death it..was to descend & 

‘ first son, and if she died without such male heir, ° 
daughter Martha, both of whom were to take ¢ 
chasers ; for it,was very improbable that either « 
would be her heir. If she had more sons than one, 
would all have been entitled as heirs ; or if she had 
son, and more ters than one, they would ‘have 
joint heirs; and Martha was not to taken 
any son but the first. So that an express estate fi 
wee doteed So haath AO ee rn 
to her heirs. 

Then the remainder to the. first son, unborn, w 
contingent remainder in fee, (1 Fearne. 6, 7,) an 
remainder to the first son, unborn, being cor 
in fee, the limitation to Martha, the lessor of the 
tiff, on failure of that remainder, was, at its creat 
concurrent, contingent remainder, and would take fet 
as such, if the remainder to the first son never took ¢ 
fect.—(dem. 289, 264, 1 Salk, 224, 1 P. Wms. 605 
And it is concluded that the, remainder to the $4 
never took effect, as the contingency on which he: ® 
to take never happened ; for that contingency was 0 
solely, his being born, but. his being born and: 
alive until after the death of egos eee 
be her male heir. nF, (ae 

In supporting this apy byte gt ce 
8, ER CN OO CA 


- 


A i 
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: fe @ifferent that case was'fréta thie. ’ In Doe v, Jox¥'1612. 
} expression was, Feiainder to all and every, ~~ 
hee 7 Bee without using any éxpression indicative merce 
s intention, “as to when the remainder shelton. 
bat leaving the time of its’ vesting solely - 
role of law, which, of course, vested it as soon as 
| rear sora als eb ot tang The expres- 
“gion in the case before us is, and at her decease to descend 
P the first male child. This scems strongly to point out 
iz that it was the testator’s intention, that no interest what- 
ever should yest in that child, ‘till the of its moth- 
bd site nt for life. It seems to be equivalent to saying, 
ond he havea son, and that first born b6n survive her, 
‘ the land shall descend-to, or vest in that son/’ 
_ ‘Phat this was the understanding and intention of the tes- 
ator, is quite clear, from the expression that immediately 
niall | 3 for the testator having in his.mind the contin- 
we yon which the first born son was to take, adds, “bat 
if my said daughter die without such male heir of her 
ly, &c.” This clearly shews, that the contingency on 
which, according to the testator’s understanding and in- 
yn, the reniainder was to vest, either in the first 
mn -eon, or in Martha, was that of the first son being 
y born, but living at the death of his mother, 
Scebil.sa? bali, ke woah G6 Link hilt) fp Meme 
t Heres Viventis. It is admitted the technical mean- 
g of the word heir, may be controlled or restrained by 
ontext, or evidence, perhaps. But here, there is no 
t or-evidency to ascertain it, 
“ogsaraeznecmad on which the remainder to the first 
_ born son was to vest, never happened, then the limita- 
- who & der dao com is clearly good 
a ‘or cotemporary, contingent remainder, 


Re as 


at descending to the heir at law of the devisor, in 
a ee cand the Plaintiff is entitled to recover. 
ty Senta bt We pagent The rule, 
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Tour 1812. executory devises, bit where they ¢ ; 
Wonny enininderd, is hot dispitedy and therefore, 
-», ted that the limitation over to Murtha; the 
Shelton. Plaintiff, was, im its creation, # conéurretity’: 
remainder in fee, and continued to be so," 
remainder to the first born son continued '¢ 
But if the femainder to the first born son 
‘at his birth, then, as the limitation to Martha’ 
‘Jonger take effect as a contingent remainder, ‘it 
thé son’s birth, converted into an executory devine 
valid as such, being to take place, if’ at all, on th 
mination of a life in being, viz, at thedeath df the 
er, Anne ; and the event on which it was te'tak 
‘having happened, viz. ‘thé motlier, Anne, 1 " 
without such heir male of Ter body, > 
That sach a limitation may, for the purpose’of 
tuating the intention of the testator, change its ti 
‘is fully proved by the case of Hopkins v.' Hopkiis)/ 
‘Temp. Talbot, 44,) where a limitation of this ti 
held to have been at its creation, a good “cotit 
mainder, but by a sabsequent event, it had 
as a ‘contingent remainder; it hdd changed” its’ 
antl become good as an executory patyrt ‘a 
estate is held under that decree.» / © © a 
In Brownsword v. Edwards, (2 Ves.’ 
by Lord Hardwicke that a limitation of this k 
take effect either asa remainder or an execatory #8 
according to the happening or not happening of a: 
quent event, viz. thé vesting of a preceding fi 
to John Brownsword. The same point is'ad 
ter much argument and deliberation in the case Pe 
réeaw Vv. Fonereau, ( Doug. 486.) Bae ity A we 
Then on what event was the executory devise to 
effect? The lands in dispute are deviséd to’ 
lawfully begotten on her body ; ‘then to: 
of the Plaintiff and her lieirs. The word suc\(ws 


ate 





/negmtigeng nace thes ton 
none, is not too remote. Here, again, it. may be 
per to remark a material difference between the case 
» Perryn, and this An Doe ve. Perryn, 
was, and for dq such issue, which 
| | with evident held to mean for de- 
di fof children, the term made use of in the preceding 
) anid. to which the word sugh referred; aud as a 
‘was born,.the estate could not go over, because 
-was not e-default of chillven...,But in the pres -vt 
taney the expression is, if my said daughter die wit 
uch male heir of her body; and although a son was born, 
| yet-as he. died before her, she died without such male 
_peir ;..and therefore the devise over. to Martha the les- 
of the Plaintiff,. must take effect. In the case of 
» Boe v. Perryn, Buller, Justice, says * children and is- 
_ gue, in their natural sense, have the same meaning ; but 
| ot southe werd-heirs.” A child the instant it is born, 
r? is not an heir till its ancestor's death; — 
oft Phere seems. to be no difference between limitations 
apreetieneants: epiinatath property ; if the intention — 
cat be ascertained from the words, it will 
in both. cases, (3-7. RB. 1487 7. R. 589.) it 
be said that the first born son might have had chil- — 
who might have survived the tenant for life, al- 
_ though he died before her, and that it cannot be suppos- 
ed he meant to disinherit them. — ‘Phis remark hath 
= edly had weight where the constraction was 
ih, anid the contect was betiestiaiyend childng' of 
testator, and strangers or remote relations. But 
"here the construction is clear, and the dispute is between 
| & grand-daughter, for whom the testator manifests a 
‘Vox. IL. 25 





; 
194 ‘ chsestif. ewe: , seviteseeouRr | 


Soi s010, strong: partiality, and supposed ¥ 

whose father even, the testator could neversee. & 
».  gtand-son shold Gecbérn, five-t6” . 

Sheltom. then die before tiie” mothiery his children 
him and her, is certainly a’very remote pr 
one that did idt iter into the cont 
tator’'s aud 'we-are not at Jiberty to con 
Would have done, i it-had s for that w to ma 
will for him; and wat interpret the one he hasimbs 
But if we were at might well conjectar 
would not have let'?t ititerfere with the Y 
taking for'His favourite grand child) - The ‘tras: 
struction of the will is, -to the testator’s 
for life, ie ea or eam oredr Resear: 
With alimitation ‘over ta'Martha, t he te 
tiff, which hath taken effect asia cone 
remainder, tr tatsseilagban-vemihandes deena 
vested, he dying before his mother s'ot 
der vested in the’ son at his ‘birth, them the 
to Martha hath taken effect as an executory | 
event-on which it was to take effect, ‘not being 
mote and having happened.» © owen 

But the Court gave judgment for the D 

the ground that on the ‘birth ofthe first o 
estate vested in him ; by which means the. 
Martha was defeated ; that this was the 
of the testator, otherwise, if the 
left childrén, they would hate beet uniguebsliied il 
that the law always leans in favour of the. 


ety Te When ea Boot 
a prow, os omem@rarie sen wetlagl 
+ breeds ow bp: pant onde pias ech el . : 
YURI HATO. we % oF ula Lo ie 


7 
; 





ow * ni Ana idee 8 tied ~ re 
’ dt rhe be on Be 


tar eer 2-2 

RS Figersy gus ata! - 
i paris aaa we 
the concems of the Company ; 

ts tania, cs a suit shall be first properly 


weii And) Arerwrpario) vid) 8. 2 bart ai oi Su 


lal) sau! } ens i he pen Roe 
Pit 1d ¢ neahthnieul torpe creat wigts doe 

P 1790, Wid» States of Nortli-Curatin ‘sind 

‘their respective Jegishations,)’ in- 

byl the name of the Dismal 

Sor nyy and declared the shares of the 

th He real estate, andthe proprictors thereof, 

seer nese stash one atee ed in Virginia 
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Jext 181% ther an execution iséning fom a Coat in N 
See eae en ob affect the shares 4 
Pe, od- the sliares can 


. Haw, oy dered ie opinion o yur 
The last question submitted to i be 
considered ; have the Courts of North-Ca 

be diction of the’present suit? It'is to be 

re Canal lies partly in Virginia, ‘an@ partly in. 

a, - and that. the acts of Assembly, incorporating 1 
panies, give no preference to the Courts 
And it is to be further observed, that the 
‘dent & Di rectors of the Company, lias not by 
been located. it therefore follows, that t! 
each State have equal jurisdiction j but the t Jou 
either State, in which a suit shal) be first. pro} 
stitated, does, by such priority, oust all other C 
jurisdiction, @uring’ the pendency of such 
whilst any judgment; which may be regularly gi 
‘auch suit, remaing in force, [im + ohes 

But the Complainant has not applied to the pg 
_ jurisdiction, He ought to have applied to a Ce 

Common Law, for a mandamus to compel the 
the Company to register his deed, iu case-he 

to have it registered.—(4 Burr. i991. 11d, 

1 Stranges 15Q».:2 Td. 1180. Com... Dig. 

& Burr. 948, @ Term. 2.) It.is not 
this case,must.be decided against the C 

It is true, thatthe acts of incorporation, 

also true that real property may be sold under 
Seri facias, inthis State. But it, was not. 

to make such shares liable to debts, as real 
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 Phevobject of the acts was, to give to shares the quali- Jerr 1812 


ty of being inheritable. This idea Paget ay ki oe Sy * oa. <i 


in the acts, wh ae 
q dé of « shiare. the, to, be consider © Com 
4 | real property, AEG ogee: nt @ebts, they must 
“be viewed as savouring of, and issuing from the land ; 
th whic case “they Wave locallity 5"and part Of the land 
Me » is not within the jurisdiction of this 
go, that.an.execution, could be Jevied-on it 5, and 
j ‘seen that that part which lies in this State, 
be sold; because there can be no severarite of a 
If the shares be considered as unconnected with 


though, as to some purposes, they be consid- 
sii Fc 93 me they are choses 
oa fe Tt may 
lenborbugh, im the 

¥p, (8 Term, 467,) said of equitae . 

cat “that they had no local- 

wes Lap cael 


tiers | “hi 
ee ee 
eheet 97 Orta higes 
° ve hee us 
a eer aoe 
al nctoscapetd BE o-syr2> dikes 
Pilih Geo 
ae spas tere 
pee. hur kes 1ee mS Y: 
‘ ap iin 
HL AR tee 
is ae ings ah th aoe 


bP See! seat 
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de me iaeiog ay 
oid ipatted othe’ Mp a 


# orld. ap 


: Sreintnwirate te age of twenty angen 
tied, share and share alike. i: pong da aah 


e 
7 


mi Shah 7 tm s’ 6 
both real and ‘personal, to certain Arte 


aot done dauaies peu wrod and hire oi 

his slaves, “until some one of his mth 

law children of Isabella Sukh See sy 

arrive to the age of twenty-one Years, at which time 

slaves were to be divided ambng? ‘his his said grand 

Gren, equally, shabd' and share sand ll thé és 

and residue of his estate, to be ily ah 

his said grand-children, and given to them wriiets hey 

should arrive to full age respectively ; and that his 

ecators should allow for the annual profits of his ¢s 

whatever sum or sums of money they might think 

4or the education and maintenance of his said gra 

dren, until they respectively should arrive to full age.” At 

the time of the making of the will in July, 1793, and 

thy death of the testator, in October following, a 

Reston, named in the will, had three children, 

C. whe arrived to. full age in October, 1810, Mary 

William. After the death of the testator, and be 

Thomas C. Reston arrived to full age, Isabella 

had seven other children, who were alive at the c 

mencement of this suit; and the question eubsaitie’ 
this Court was, whether the estates of the testator re 

' to BS pivided among the three children living, at the) 
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- death we the testator, or 


among the ‘aes children, living Jout T8Ea, 
a _ He ine Thomas Cc. Reston arri 
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quer 1812. . 


eton gu amin stion a one ns er 
tute against usury, phere 0 yA 

hey has been paid. The 

ced tr nae, hr saa i 


per year. hevirodiue 
Pia Dy tec OL i tam, to ‘recover the } 
siren be sine a fo 
that one Jabez 
tate Jes York Sis i a 
for forbearing the agp Ae gy le! 
Defendant accepted and received from York asum Lapa) 
er than at the rate of six percent, per year. The prt 
cipal sum was unpaid, when the action was brow 
and the question submitted to this Court was, wheth 
as the principal sam was not paid, the Defendant wi 
liable for one doable the amount thereof, (the 
given by the statute.) . 


Lowrie, Jadge, delivered the opinion of t 

Our act of Assembly on this Subject, is copied 
12th finn. ch, 16, and the construction given tot 
ter statute, to be given to ours. It is laid d 
tam v. tn 3h a ro 
make a contract for aoe SA Spon 

the rate of five per centum per 

lender, the offence ~* 


cn fa nd 





OF NORTH-CAROLINA. 


‘ Jour 1812. 
ee 


» The State... : a ’ 
. | erm Bibcson. 
-Beajamip Johnson, 


prosecution being removed for ial to another County, the Clerk 

4 1, the origina] indictment, on which the Defendant was 

Miiicd and convicted. - It, was mbved ia, arrest, that under the act of 

"1806, the Clerk should have transmitted a eopy ofthe indictment as 

$e ‘patt of the transcript of the record, and that the Defendant ought to 
/ ‘Tiyhiave been tried on this copy. Motion ed. 

The Defendant was indictedfor petit larceny in Cum- 

“Herland County Court, and being convicted, he appeal- 

» @dto the Superior Court. At the term at which the 

appeal was returned he filed an affidavit, on which the 

Court ordered the prosecution to be removed for trial to 

_ Robeson County, and at fall term 1811, of Robeson Su- 

q Tae Court, he was tried and convicted; and it was 

» moved in arrest of judgment, Ist. that he was tried in 

_ the Superior Court of Robeson County upon a copy of 

4 the record from the County Court of Cumberland, which 

‘was not certified under the seal of the Court ; 2d. that 

ay Clerk of Cumberland Superior Court transmitted 

Robeson Superior Court, the transcript of the record 

ed by him from the Clerk of the County Court of 

"Cumberland, instead of sending a copy of that record as 

F semelite’ tag. nt of 10065 ond 3d. that the act of 

1806, requires a transcript of the record, to be trans- 

mitted from one Poapiee Court to auother, and not the 


eae aie tn oe 


on  Lownim, Judge, delivered the opinion of the Court : 

ta “In this case the original indictment and not a transcript 

a was sent to Robeson Superior Court, and the Defend- 
ant has been tried cn it and convicted. Had it not been 
for the peculiar words of the act of 1806, the objections 

_. Row urged would never have been thought of. Itisa 

aK novel objection that the Defendant has been tried on the 

—_ I. 26 


a 
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Juxx 1812. original indictment, and not on acopy. The on 
pasa 4 is not substantial the Defendant by pleading te t 1 
McNeil. original indict _not loose any adventage that he 
Evan, could have had b ng tried on the transcript, | 
original is better evidence of the facts charged, 
the finding of the Grand Jury, than any tr 
copy can be. The object of the clause of the act reli 
on, is to multiply the chances of a fair and impartial-tp 
al by Jury; and as that was in no respect abridged & 
the Defendant’s taking his trial on the original bil 
reasons offered in arrest, must be overruled, Ji 


foe-the State. 3 


Thos. Davis & mone McNeil 


Theophilus Evans & others. 


A special demurrer being filed to a declaration, and sustained, 
Court will give leave to amend the declaration on payment of cé 6 


In this case a declaration had been filed, to which d 

a demurred specially, and after argu 
the spring term of 1812, Locke, Judge, custainké ( 

demurrer, but gave the Plaintiffs leave to amend on pa 
ment of costs. At spring term 1813, Williams for t 
Defendants, obtained a rule te shew cause why so mut 
of the order as gave the Plaintiffs leave to amend, st 
not be vacated, on the grougd of error, irregularity, am 
want of authority in the Judge, to make sach an ¢ 
and the case was sent to this Court upon this rule, ‘ 


Bela Strong Esq. argued the case for the Plaint 
and all the objections ‘urged by the Defendants agains 
the order giving leave to amend, ara noticed by 


} erom Ca 


oO 
? 
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we questions, only, seem it be ema: by’ this Jour 1g. 
Ae 


as 
‘Davis and 


A ft ton the whines maintain that 
oe » for 18t..by the common law, amend 
| pets ‘the plea@iigs are allowable, until wena 
a ‘9d. ‘in this*¢ause no judgment had been given; 
$d. this action farms no exception to the above genc- 
rare ‘of amendments. 
1, By"the common Iaw, amendments of the pleadings 
, a allowable until judgment given. - 
fy ' Under this point, -however, it will he necessary, for 
i ‘the purpose of coinciding with the books, to remark,in 
tthe first place, thatthe pleadings are considered to be 
in paper until judgment given, and, in the second place, 
eos proceedings are considered to be — 
hey are amendable by the common law. 
in the first place, then, the pleadings Rasienabouen 
" fo’be in. paper until judgment given. “ Pleadings are 
the mutual altercations between the Plaintiff and De- 
which at present are set down and delivered 
paper office in writing, though . formerly they 
"were usually put in by their counsel ‘ore tenus or viva 
¥ = im Court, and then minuted down by the chief 
or prothonotaries ; whence in ourold law, French, 
fe eidadings were frequently denaminated the parol.— 
Bl. Com. 298.) It is tobe observed that the- com- 
Rc tor has not used the word recorded, but * minuted 
Pin, 05° and he cannot mean that such a minute be- 
tt ¢s that solemn “ memorial, or remembrance, in rolls 
D> of t,” which Coke gives as the definition of a 
© record —(A Fut. 260, 0) . This distinction between the — 
/ minutes and the records of the Court appears to have ex- 
4 isted-as early as the beginning of the reign of Ad. 


a 
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Suet 1812. when it was the practice to dmend the entries of j 
“r= ments, by a recurrence to the minutes of tlie € 


, M11, Ann Be Re 
ut “the Judges were to.rec 
parols deduced before them in judgment."—¢ 
Title amendment and jeofails ok haying 0. 
see also Tidd, 651.) Yet as no other time ist 
for recording the parols, otherwise than “ia 
it would seem that they are under.no necessity to am 
such a record until the giving of jadgment, andyin 
val, the practice of the English Courts is 
845-4-5.) But though the pleadings should be 
on the roll, the Courts (perhaps. in consideration of 
power to delay the enrolment,) still ‘exercise 
authority over them until judgment, as if they 
been enrolled. It is, however, true, that in J 
Raley, after a trial in issues in facts and upen a noti 
for leave to withdraw demurrers and amend, (wh 
was evidently before judgment,) Justice Denison « 
** the Court cannot help seeing that this is upon ; 
_ here are verdicts and contingent damages found. There 
fore, we cannot help this, I wish we) could, the 
“merits seem, to be with the Defendant. The 
amendment cited, are, where the whole are sup 
be in paper, or else the Court could not have 
We have no authority to do this after it is plainly « 
record.” —(E. 80, Geo. 2. 1 Burr. 316.) Net ify na 
entry of verdicts in that case was-taken to be such’ » 
cord that the Court could uot help noticing it and yield: 
ing to its restraint, they had, nevertheless, the 
set aside the verdicts, and in that way so to ‘rem 
alter that record, that the objection of Just 
- would wholly have vanished. Asin the case of Rex 
Philips, Mayor of Carmarthen, where verdicts were hat 
and entered under the direction | of the Gourt, » hout 
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PPA 
* Dayisand 


Court. did, give Monet 


am 


peer Cidade, HManghold sui 
“pt “Lt yep oie but, that We MAYngo. this, without the 
consent. of = rage ali pdr bs sea Arne Gray ° 
Cin indar, also, after verdictgroe, issups,ig fact, an 

’ gmendmen eenene 1 boii ngy as lente 


ee ce United Slatenes ‘ Wilkings x Vv. Mur- 
phys adr. June, 4803,—(@ Hay. Rep. 2834) And in this 
tates after a yerdict had and. entered, it was overturn- 
» and the Defendant had deave to add such a. plea as 
anew dehende, wheid, §'Ge Va»HHester’s ad’r. 
Ns, 1804.—+( Reprioim: Gom 488.),../The pleadings in 
- lina, thenelore, have beep, subjected, to the 
eraslahsibe Goust, after. verdict..- Whatever, then, 
} —_-might bare been the, opipion, of Justice, Denison, the 
: of Sir William Blackstone, , stating the authority 
actice of the Court,,in regard to the proceedings 
‘ seem .on the whoie, te be well supported ; 
# lary” says he, “* they; at preseut,consider the proceed- 
ings seein fieris till judgment given\'>-(3 Bl. Com. 407. 
| Wenalee a Salk..47, cage 2.) And so,long.as the pro- 
N; ee are considered to be in: ficri, they, are deemed 
"palo to be in papers. because only the. practice of plead- 
[eee secede Cornet: hanchane superseded -by, the de- 
+ plivery of the pleadings, in writings andothe parols, or 
ae: ding nih eng more than formerly, canaitened 

| they are.enrolied uf record. “in. judg 
“puto? =n( Ziddy 653-2,. Lg RC But 
pts point pehenten netenneteretonie atiending 
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Jutr 1812. to some of the authorities in will hereafter be q 
—~ “ — In the second-place; ceet : 
ci a sidered to be in | ri-they are amendable'at ba 
pa, OREN intiof a plea, hs 
the time of Edy after: exception, ° 
opinion of the Céartdechared by rule, Cobled 
cited by: Coke in Gdbvin'scase—(7 Co. 9,6) Thow’s 
of Lord. @hancellor, Ellesmere, stpentidly amit e 
ment in that cise, wre, * this plea was holden to’ b 
sufficient +-and-therewpon, the tenant amended his p lea, 
and pleaded further, &c.”—( Ellesmere’s, opinion it 
vin’s case, p. 92.) . So it was 
Scroggs, J. after demurrer to @, 
“the Defendant might have toa j 
ment given.”—(Anon. H. 28 and Car. 2, .C. 
Mad. 167%)" While all is ti paper; inonte 
lowable at pleasure.—(1 Salk. 47, casé 1. 3 Salke” 
And before judgment, while all things are in fieriy 
Court has power to allow. amendmonts.—(1 Salk 
case 2.) After plea issue, and recordisealed up, 
as it was going to be tried, anwmendment was pera 
ted: (1 Salk:-47, case 3:) Though in the case of | 
v. Wilbraham, an amendment was refused after de 
rer; yet it did not seem to resuit'from any su 
that the: Court wanted power, but froni:the c 
tion of a hardship wpon the demurrant:—(1 Salk. 5¢ 
11. B. 18, Way B. CP 4 Le Ray.) And but 
neni Je eaber in vane eames 
observation would have been applicable to the case’ 
Weeks v. Peachy (which was at the next term afte 
wards,) where the Court, after demurrer, refused kk 
to amend without the consent. of the demurrant.> 
13, Wes. 4 Balle, 479. 8: C. L, Ray. 679.) “ 
tute of amendment an@ jeofails, only touch 
rocsid:yielgipleaiiagiabwin'gepenihiranes : 
, at Common Law,” —( Rush v. Seymour, ut supra.) 
Plaintiff had leave to amend his: declaration. »« _ 





oP NonTw-CaRoLiIna., - ~ — s07 
were ‘clear that, it! might be done at any time Jour 1812. 


3 7:29 § 30. Geos 2 “R. cited 2 Burr. 
) “After joinder in détiurrér, by Plaintiff, he 
y amend lis pleading or the"Defendant may with- 
‘draw his demurrer, on payment of costs, while the pro- 
 geedings are in paper, but not after the demurrer is en- 
of. record.”—( Bac. 4b. title amendment and jeo- ° 
) The Coarts “consider the -proceedings as in 
Wj . and, therefore, that till then, 
‘amendments by the Common 
is once given and enrolled, no 
ame : in any subsequent term.”—(3 
x. Com. 407. See also Tidd, 652 and 658-9.) - 

1, Objection of the Defendants.—Under the act of 
790, ch. 3. sec. 9, such matters as ‘are specifically set 
re : ly for causes of demurrer, are expressly excepted 
"+ from the benefit of such amgndments, as are provided 

er r by the enacting clause ; an amendment, therefore, of 
‘bie ‘such particulars as are specially assigned for causes of 
bass po ae is unauthorised by the act of Assembly. 
* Ans tr of the Plaintiffs’ This objection, -it is con- 
2 ved who}ly inapplicable to the present question. | 
ie - amendment had been asked for, which was only 
thre by the at of Assembly, and that defect which 
_ Was thus sought to be amended, had heen pointed out by 
__, special demurrer, in such a case the Defendant’s_ob- 
would seem to be of ustanswerable validity. 


eo 


| .,.Bat the amendment, “at present, ‘under consideration, 
5. Was asked for at Common Lew. It will be incumbent, 
| » on the Defendarit’s, in order to make their 
applicable, to shew either, firstly, that’ this 

Nl could not, before the act of 1790, have been 
I ad aidan tae Veen Gebalpreat eoeat af 
a "90, tas abridged the "Common Law “powers of the 


\ 
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Jour 1812. Court, in such manner ite they’ Meera i, | 


tallies a case like the” 
‘McNeil As to the :  Tt'is taken for gray 
Evans. 95 Utideniable, th + Commot Law 0f Eng ad 
force hete, 0 far as’ it his not been invaded by the 
stitution andlaws of North-Carolina ; and it isbel 
that sufficient common law authority has been: 
shewn, to warrant the court’s authority int , 
an order for amendment. ‘ 
As to the second ground. 
tiffs contended. 1st. That the) 
. extensive operation than the 
ment and jeofails, and 2d. Tha 
ever held, to narrow the Cothmon Law rale of athe 
“ments. 1st. The act of 1790, is but a repetition of 
provisions before made, by the acts of amentm 
jeofails.” By this act nothing can be ame 
what the other party migyt have demurred to, 't } } 
cially set down as the cause ‘of his demurrer.” 
Court in Cowper v. Edwirds, adr. &c. at nani 
T. 1792.—(1 Hay. Rep. 19:20.) “It will,” perks 
seen by any one, Who shall é¢xamine this subjec 
the above decision restrains: the operation of * bts 
1790, to the very same dimensions, which’ wéré 
fore completely*filled up by the operation of 27 
5;_and yet the authority of that decision has t in 
re-examined and confirmed.—( Troaler vs Gibson, 17 
1 Hay. Rep. 466. ‘By tlie first of these decisions @ 
thoagh expressly named in the act.is held hot to 
amendable under it} and by the second ‘miter o 
stance in pleading, where the form ‘is wnobject 
deprived of any amendatory benefits of the act of” 
sembly, and left to be decided hpon Cothmon Law pi 
ciples. 2d. The act of Assembly’ could not tiave be ; 
tended to abridge the Common Law’ powers, 
Court, in cases of amendment. It cither gave a. oO 


Lal 
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to amend, or it did not. «Af it did, then, by the ‘Four 1812. 
oes would | 


ae: ‘ ave said, as above, that 

fer ma of wich this act is “ but @ repetition.” If it 
| did not, they surely the exception is as nugatory as the 
tena in: Clause. At ‘most, this act only confirmed an 

old authority without any enlargement or diminution ; 
it appears, also, that the 
€xtend no farther than to 
before allowed under the act 


4 the act of 1790 and it will presently be shewp, that the 
A @7 Eliz. was never intended or held to narrow the Com- 


Law. Besides, in the preamble of the act of 1790, 


: | » 3, it is, among other things, declared necessary 
.™ that the business of the said Courts, (Superior Courts 


of Law and Equity,) should be on srvekged god expe- 
dited as to be less expensive to the suitor ;” and the 9th 
section, purports to give ‘to those Courts an authority to 

tard or amend certain defects, &c. Now, if the 

plexion of this act is observed, it would seem | 

‘ trahge ‘that in giving to the Courts an authority, , 
f Yo ss alae aie Sallie tera 
want,) for a given parpose, the act of Assembly should 
be so construed, as to diminish a power already pos- 
_sessett by thom, for arriving at the very same object.— 

Por it is one of the for the construction of laws, 

it if they can be made to harmonize together, the au- 

ity of both shall remain, Moreover, could the Le- 


Gate eed se) by leas sailing odors’ ya 
costs of two actions, whén amendments already authori- 
Vou. IF. | a7 
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Jurx 1812 sed by the Common Law, under the direction 
caveat Court, would one action suflicient for. 
vis and : 
McNeil. termination controversy upon its 


Evans, . Would be #6 answer in the a’ 

That the English ‘iitntcs of, amonduicet 
were never intended to restrain the Common L 
be evident, if we ascend to their cause. oath 
of the reign of .Ed. I. it appears, that amendme . 
made to an extent which cannot now, meee 
tained, but which was probably greater than is at) 
sent allowed, with the aid of all the numerous | c 
on that subject. +The j 
mediately by the clerks and 
if any mis-eniry was made, it 

or. by the remembrance of the Cour tel.” —(3 
p ign It was not until after the 17 Ed. 1, | 
amendments began to be, refused in cases where jus 
required them; but the prosecutions instituted by 
monarch against the judges, occasioned such a 
‘ness respecting amendments, as by its oppressive 
intolerable weight made those statutes nooeseary a 
was really. a. departure fom the, Common Lito, 
they were called in to rectify. Thus, the fears « r 
** sullenness” of the Judges produced those pitif 
cédents, which afterwards came to be regarded ag 
but by the aid of the Legislatpre, so r y, i 
posts andiby tha Whertity of te Chae 
times, the ridiculous strictnéss built upon those p 
dents is now disregarded, and the Common 
far restored, that amendments are now only 
a eicr tee weet sok gine we 
ties, or where he could not be putin, -as good a co 
tion as if his adversary had made no mistake.”— 8, 
Com. 410, 411. 2 Burr, duaee eae 
operation of the English atatates of 





oof demure the act of 1790, jedi those 
y be assigned, would be without object, and 
of having any effect. 

x er of the Plaintiffs. —If the Legislature has only 
a law’ ‘which. Was before in full force, that 
‘deprive the Plaintiffs of the benefits which they 

law, for it would stil) remain 


' But ‘this objection 
of the act of Assembly ; 


quences than. ‘ave ‘would destroy the Court's. 

_ power of amendment, at the Common Law, in cascs 
vA ke the present, the act must, thereforey be construed to 
produce that effect. Is'not this reasoning absurd? But 
5 thin objction was, in fact, made, an attempt will be 

to shew that such a supposition is wholly erro- 
ou foe Bhs attempt should be successfiil, the last 
me jection of the Defendants will; of itself, sink into 
sand complete also the annihilation of the first. 

we Phe only English statute which seems to coiicide with 
e . act of 1790, upon the construction which‘this act 
Areata Komedi cored ‘5, as has be- 

been remark ‘The ‘substance of the ‘act of As- 
Pitot Ail soa ipagect ae 
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daar ya those only in cases Ciagthetpaeu 


Evand pectively s 2 

time to time, an 

. fects and men f form othe the lhe ty 
party demurring shall set down as aforesaid, | 
any time, permit either. of the parties to’ 
thing in the process or pleadings, upon such ¢ 
as the said Courts, respectively, shall, in their 
tion, and by their rules, prencribe.” went ions 


special demurrer is proper, and 

to that of the English statutes of i 
fails ; it could, perhaps, be insisted that the Is 
of it, (which is tu be found in none of those, 
very clearly an express authority, in con ; 
Common Law, and extending completel¥ to the 


* 


now befoxe the Court. For the act, aftér once 
particularly an authority to amend whatever 0 
ness in form, there may be, not specially assigt 
cause of demurrer, goes on further to declare a @ 
ee SoeT a foon bprcinns Cah 
at any time to amend any thing in the process , 
ings. But upon the supposition that the ce tio 
the act is already fixed by authority, the statute f 
beth will be introduced as the only provision be 
of which the act of Assembly, then restrained in 
struction, is “ but @ re tition, and as furnishing at 
the reason and the ; tion of the act of 1790. #, 
for demure joined dented nny acon 4 
any Court of record Within this realm, the : 
proceed pal give Soil stating w+ 

cause, and matter in law shall appear, ut I 
Silocl aphedink aif Vapor taser : of 
form in any writ, return, plaint, declaration, or’ other 





ong Ap h Le Sogiten3 is sfhreaatd; ex- 


Gent on: a is before excepted, &c.” It is to be observed 
_ “pon this statute and the act of 1790, respecting the 
vr rerio now pending, that the Jatter so far as upon its 
a construction, it is at present applicable, is entire- 
from. the former that both have reference to 


| Sides canmtentc in tetecken © ten Dateneae sajacone 
® the.act ef 1790, and it is apprehended @ coinplete 
F ve answer will be furnished ‘in favor of the Plaintiffs. 1. 
Phe practice upon demurrers was materidfly changed 
Thy. this statute law. Before the pléadings came to be 
delivered in writing, the exceptions being taken viva 
a were as well known upon a general demurrer as 
special one. At the Common Law, therefore, the 
nS | demurrant might, upon a general demurrer, take advan- 
¥ ie Aerie ey re Naar nr Sha 
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_ Suey 1812. disregarded or amended. 2. When't tio 
a i ee seit, gener eh chitin 
McNeil delivered in w id hot, as a i Poy 
Roan, Particular the c demar 

and ‘the parties’ went to eed 
knowing what they were to argue 5 and for t 

they must’ have been often taken by surprize, &i ie 
a fruitful source of error must have been opened—( 
648-43 Salky 122—Hob. 292—1 Saund. 337, n. » 
, statute law remedied that evil. 9. Before the s 
Elizabeth, if any' defect, however formal or tr flinigy 
been overlooked! on arguing the the j 
ment had ‘been erroneous in 

perfection, all was liable to: 

of error—{3' Bl. Com. 414.) | 

tute, seenis to regard this circumstances & 
evil which demanded its interference, for it comp 

that judgments are often reversed by writs of ror” 

consequence of such imperfections ; and this: evil’ 
also in agreat méakare remedied ‘by the statute, I 
foré this stitute (if we are to believe its preamble) + 
on some small mistaking or want of form in 4 
judgments were oftentimes, upon demurrers in law, gi 
en otherwise than the matter’in Taw, and the very 

thecause Fequired, whereby the parties, were c 

either atterly' to lose tlieir right, ‘or else, after long di 
and gréat. yand expenses, to renew. 

Bit by tute, judgment is to be given. 

to substantial right and justice, ‘and’all such én 
takings and want of forms, are tobe wholly: 

pore derek. ag kt fey mprriots 
gument and 





215. 


+ eg (Dida. 656. cites yest oy And not only 
4 if t his assertion strongly countenanced by the pream- 


4, EB Site Pie brtagbe ho tpabegrn nc of 


’ Eliz iin desea exeadisntabershoen 

sed, the statute was never assigned as the 

jon of such refusal; and’though they have been much 

J ~ More frequently granted, it has always been at common 
) Taw, and it not seem ever to, have occurred to the’ 
“Es ig tee Ceerty, hat 4 special. Gomparryr. sander th) apr 

evi peneenind aay rphatncle tn thetr, wag. Thas it was 

»d upon debate, after special demurrer, joinder aud.ar- 


“men ser eet Geo, 3. Sir..954.) Af- 
“ter special demurrer to his declaration, the Plaintiff had 

to amend in Polybank v. Hawkins—(Doug 329— 

5,) and also in Luzton v. Robinson—(Doyg. 620— 

‘fa = 9508) Se after Suntiblidounernen, amendments were al- 
a lowed in Donelly v. Duna—(i Bos.,4, Pul. 448,) and 
Ey eer yee s(0 H.. Blac. 563.)...And. that amend- 
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Jour 1812. sist the Common Law powers of 
Seowens Stmendments 5 fs ea 


PucXel analogy, a8 ¥ 


bo im 


Blane, Hay» Rep,) it put onpuans- 


be allowed to produce any other conse ~ 2 St 
Common Law, than have followed pry 
Elizabeth. 

2. In this case no judgment had been given. 
ng bey Core Bay 
of judgment are ever formally drawn out aud fi 
the short entries of the Clerk supply te plc 


made in the Judge’s own be@uriing et ee ia 
the declaration, and copied from thence by the C 
into his docket. These entries are, it is p m 
taken according to their apparent meaning and int 
and will not be tortured into any thing else. If 80 
cag. Rec ee, We an sal 
meht of costs,” can never be received as a ent 
has not a'word that looks like a determination of 
cause. Should if be that the words “ demurrer 
tained,” would of ves import a judgment for 
Defendant ; the answer is, that the: words ts og 
qualify and fix the meaning of the whole entry. 
it be said, that the order for amendment comes after 
opinion of the Couft’ that the’ Wemarrer’ eibuld bé 
page geen mc ae byes 
rf nee yee we eee 
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